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SURROGACY BILL 2007 
Referral to Education and Health Standing Committee 

Resumed from 10 May on the following motion moved by Dr G.G. Jacobs - 

That the house refers the Surrogacy Bill 2007 to the Education and Health Standing Committee. 

Point of Order 

Mr J.A. McGINTY:  I think that some members are still getting themselves adjusted after the last division. 

The SPEAKER:  Which members would they be? 

Mr J.A. McGINTY:  Those members who might not be here, Mr Speaker. 

The SPEAKER:  Good point. 

Ms K. HODSON-THOMAS:  I am seeking some clarification.  We are dealing with the motion to refer this bill 
to the Education and Health Standing Committee.  From that point, will we then go into consideration of detail? 

The SPEAKER:  We will, unless the motion is successful.  We were already in consideration in detail and 
considering clause 1.  We are having a mini-debate. 

Ms K. HODSON-THOMAS:  Were we dealing with clause 1? 

The SPEAKER:  Yes. 

Ms K. HODSON-THOMAS:  That is the problem with the way the Minister for Health handles his legislation.  
He confuses us.  I am sure that that is his typical modus operandi.  I am seeking clarification that we were at 
clause 1 and that when we have dealt with this motion, we will go back to clause 1.  Is that correct? 

The SPEAKER:  Yes. 

Mr J.A. McGINTY:  In order to overcome the confusion, because it has been some time since we last debated 
this matter, it was my intention to indicate that as there was a conscience vote on the bill, we did not support the 
bill being referred to the committee.  Therefore, I inquire whether I have risen already to put the point of view to 
the house that I oppose referring this bill to a committee. 

The SPEAKER:  I think that everyone knows that. 

Debate Resumed 

Dr K.D. HAMES:  I am not sure whether I have spoken on the motion, but I do not think that I have.   

The SPEAKER:  No. 

Dr K.D. HAMES:  Given that this motion is to refer the bill to the Education and Health Standing Committee 
and given that I am the Deputy Chairman of that committee, I do not support the motion.  This is an issue on 
which members have had a free vote and have had a lot of time to study it in detail.  We have all expressed our 
points of view at length and, presumably, most of us have reached a conclusion.  My view, albeit perhaps a 
somewhat cynical one, is that this is a move by those members who do not support the bill and wish to have it 
further delayed in this house. 

Mr T.G. Stephens interjected. 

Dr K.D. HAMES:  That might be an unreasonable conclusion.  Nevertheless, it is my conclusion.  I do not 
believe that the bill needs to be sent to a committee.  The Education and Health Standing Committee is still 
concluding its report on the Esperance port.  I have just come from my office where I was working on that 
report, and I will return to it shortly. 

Mr T. Buswell interjected. 

Dr K.D. HAMES:  I do not think that I do get paid for doing it because the member for Central 
Kimberley-Pilbara is still the Chairman of the committee. 

Mr T. Buswell:  The minister has sorted that out; don’t you worry about that. 

Dr K.D. HAMES:  I am not bothered.  I do not support sending this to a committee.  The committee will just 
investigate the matters which we have had the opportunity to investigate ourselves and on which we have formed 
our own conclusions.  We should get on with it and finish with this motion. 
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Mr T. BUSWELL:  I support the motion to send this bill to the Education and Health Standing Committee.  A 
number of members on both sides of the house have concerns about it, and their concerns were well articulated 
by members during the second reading debate. 

Dr G.G. Jacobs interjected. 

Mr T. BUSWELL:  I know that we are battling to remember all of them, but I remember the member for Roe’s 
contribution vividly.  That is why I think it is appropriate to send this bill to the committee.  After all, the 
members of that committee receive extra remuneration for their positions.  They have dealt with the weighty 
issue of lead in Esperance and I think that it is time for it to move on and deal with this matter.  It is an entirely 
appropriate course of action for this house to request that a committee of this house give further consideration to 
a complex and detailed bill.  It is an insult to members, such as the member for Roe, for the member for 
Dawesville to say that he is too busy to do the committee work.  The member for Roe made a wonderful 
contribution to the second reading debate on this bill, as did the member from the electorate in the north with the 
long name!  A number of members in this house will support the motion.  I hope that the Education and Health 
Standing Committee is put to work, as it surely should be. 

Dr E. CONSTABLE:  I have not spoken on this either, have I? 

The SPEAKER:  No.  The member has the call. 

Dr E. CONSTABLE:  I have a few things to say.  I do not support this motion either.  I was one of the people 
about whom the member for Vasse might have been confused regarding the second reading debate.  I agree that 
when members are given a free vote, it is up to each member to do their own research and to look at this issue 
independently of a committee.  I did just that during the long break.  When I was in California, I visited some 
surrogacy clinics.  I am better informed than I was previously because I took the opportunity to do that.  The 
Minister for Health might fill in a gap for me.  Has a select committee looked at this issue in the past? 

Mr J.A. McGinty:  In 1999. 

Dr E. CONSTABLE:  A committee has already done that work and that information continues to be relevant for 
members.  Is it correct to say that that committee supported surrogacy? 

Mr J.A. McGinty:  It did. 

Dr E. CONSTABLE:  There is no need to send this issue back to another committee. 

The SPEAKER:  The member for Nedlands. 

Ms S.E. WALKER:  I rise - 

The SPEAKER:  There is a problem; the member has already spoken. 

Ms S.E. WALKER:  On this motion? 

The SPEAKER:  The member for Nedlands was the third speaker. 

Ms S.E. WALKER:  What did I say? 

The SPEAKER:  I think the member opposed it!  I call the member for Carine. 

Mr M. McGowan interjected. 

Point of Order 

Ms S.E. WALKER:  I would not normally believe anything that the member for Rockingham says, but he said 
that I have not spoken on it.  Did I speak on the motion? 
The SPEAKER:  The member for Rockingham is wrong. 
Ms S.E. WALKER:  Well, there we go!  He is usually wrong. 

Debate Resumed 

Ms K. HODSON-THOMAS:  I will reluctantly speak to this motion.  This is a classic example of how 
legislation in this place is prolonged by the Minister for Health, Attorney General or member for Fremantle, 
depending on which hat he happens to be wearing at the time.  This motion almost gives members another 
opportunity to revisit the issues they raised during the second reading debate.  In my view, the Minister for 
Health and the Parliament would have been better served if we could have dealt with this legislation from start to 
finish.  However, having said that, I will be very interested during the consideration in detail stage to hear from 
the member for Churchlands because I understand that she has visited a number of clinics in the United States 
and probably has much information that we can all learn from. 
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I will speak and I make these comments to encourage the Attorney General, Minister for Health or member for 
Fremantle to try to deal with this legislation in a different way.  Let us get on with it.  I am sure that if we were to 
analyse different legislation over time, we would find that we could deal with it more quickly and efficiently and 
be able to move on to other pieces of legislation.  A voice of reason comes out in me every now and then.  I urge 
the Minister for Health to take those comments on board and try to deal with these very important pieces of 
legislation.  They are important because we have a free vote.  Usually I would agree with the member for 
Churchlands because we have a free vote and we should do our own research.  We should be able to make a 
determination without referring the bill to the Education and Health Standing Committee.  However, having said 
that, I will support the motion, which I understand was moved by the member for Roe.  Therefore, I support 
sending it to the standing committee.  Along with the member for Kenwick, I was on the previous committee that 
examined the issue of surrogacy in 1999.  During our deliberations on this legislation, the member for Nedlands 
reminded me of the former committee’s deliberations and of some of the factors that the previous committee was 
concerned that have not been picked up by this legislation.  I will be greatly interested in the consideration in 
detail stage.  I support the member for Roe’s motion. 

Dr S.C. THOMAS:  I would like to make a quick point.  I ask the minister: what are the odds of this piece of 
legislation going to a committee of the other chamber?  Given the nature of the legislation, I suspect that there is 
every chance that it will be referred to a committee anyway.  If we looked at it seriously, we would probably end 
up with that position.  If the minister assumes that position, he has the opportunity to say that a committee of the 
Legislative Assembly could do that work and report back to the house, or will he leave it to the other place to do 
exactly the same job?  It might be a good time for the Legislative Assembly to step up to the task and present 
something, rather than palm it off as we tend to do and give the other place an opportunity - 

Ms J.A. Radisich interjected. 

Dr S.C. THOMAS:  I believe in a bicameral system.  I am happy to let the member for Swan Hills attack the 
Legislative Council all she likes.  She should feel free to bag any Labor Party member in the other chamber.  I 
will pause for a minute while she mentions some names. 

There is an opportunity for a committee to do the sort of work that is likely to be done anyway.  It will simply be 
left for somebody else if it is not taken up.  For that reason, the motion is worthy of support. 

Mr R.C. KUCERA:  This issue came up after a select committee was established in 1989.  In fact, when I was 
Minister for Health between 2001 and 2003, the issue was well debated.  Sending this legislation off to yet 
another committee would be an absolute insult to the people who took part in the original consultations, those 
people who have worked constantly on this piece of legislation and those people, particularly groups of women, 
who have given advice on this bill since its inception.  The point made by the member for Churchlands is very 
relevant: if we cannot make decisions on a free vote and we have not done our homework on this kind of issue, 
we are probably insulting ourselves by sending it off to a committee.  I cannot support this motion. 

Mr P.B. WATSON:  I cannot support this motion either.  I will not be supporting the bill. 

Mr T. Buswell:  You’re going to get lockjaw, you’ve spoken so much in the past few days!  You’re going to get 
RSI! 

Mr M.J. Birney:  This is a very good point for you to redeem your political career. 

Mr P.B. WATSON:  The member for Kalgoorlie spat the dummy about 18 months ago and all of a sudden he 
has made a resurrection.  One can only wonder why. 

Mr M.J. Birney:  How many bills have you put through this house? 

Mr P.B. WATSON:  How many has the member put through? 

Mr M.J. Birney:  I put through one.  How many have you put through? 

Mr P.B. WATSON:  We have not seen the end result of it yet. 

Mr M.J. Birney:  You put through zero.  I must be pretty good to do that in my sleep.   

Mr P.B. WATSON:  Mr Speaker, the member for Kalgoorlie is interjecting.   

We are appointed members of the Legislative Assembly to make decisions.  As the member for Yokine said, we 
have a free vote.  We need to make up our own minds instead of sending the bill to a committee.  One thing that 
really bugs me in this system is that when issues go to the upper house, they all go to committees.  We are 
appointed as members to make decisions for our electorates and I think we should do so. 

Mr M.J. BIRNEY:  As a rule, I tend to disagree with sending bills to committees.  I think we are pretty 
capable - 
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Mr P.B. Watson:  He’s speaking again.  Three times in a year!   

Mr M.J. BIRNEY:  I took my lead from the member for Albany.  I am not trying to resurrect my political career 
after crossing the floor.  I do not think voting against this motion will get the member for Albany any points with 
the Minister for Health.  I suspect that he is finished.  It is all over after his effort 10 minutes ago.  Did the 
Minister for Health hear him?  Is he back in the good books? 
As I said, I do not tend to agree with sending bills to committees.  I think we are all pretty capable of making 
decisions ourselves, unless it is a particularly difficult bill and one that has moral and other consequences.  This 
bill certainly fits that description.  I say to the Minister for Health that I will probably vote against the bill itself 
but I can be convinced otherwise.  I would certainly like to see what the committee is employed to do in this 
instance.  Some bills go to committees for no good reason.  This bill is worthy of consideration by a committee.  
Given that we have a free vote, there are no politics at work here and I suspect that the members who want to see 
it sent to a committee are of that opinion for very genuine reasons.  I am certainly one of them.  I would take 
note of what the committee had to say.  It may even influence my vote.  If it does not go to a committee, my 
position at the moment is that I will vote against the bill.  I would certainly be interested in seeing the outcome of 
any detailed committee work on this bill.  I say quite genuinely that it just might influence my vote because I am 
not an expert in this area.  As I look around, I do not see too many experts in this area.  All of us could do with a 
bit of scrubbing up.  That is why the committee system is in place.  That is what the committee is employed to 
do.  This is certainly one of those circumstances where we should use its talents.   

Dr G.G. JACOBS:  As the original mover of this motion, I believe that I have a right of reply.  It is in that role 
that I make a reply tonight.  I must inform the house that I moved the motion not for reasons of politics but 
because I am genuinely concerned about the nature of this bill.  It is quite an inherently difficult bill, as the 
member for Kalgoorlie has said.  There are two major concerns with the bill that need extra work.  We have 
heard that a select committee has looked into this issue.  I remind the house that that occurred eight years ago.  It 
was a select committee on the Human Reproductive Technology Bill, a very small part of which was to do with 
surrogacy.  Because of the nature of that issue, it is important to explore it again.   

As we have heard, times change.  Two major concerns were brought up some time ago.  I remind members of 
the reasons for moving this motion to refer the bill to a committee.  One was the genuine concern about the 
instrument of the parentage order and its application.  The concern that I had with the parentage order was that 
there could be a situation where a surrogate mother, having carried the baby to birth - having had a surrogate 
arrangement to bring the embryo, in a very pragmatic way, to term, to birth - then baulks and says, “I want to 
keep the baby.”  What is the situation with the genetic parents and their call on that baby, which has their genetic 
material?  The surrogate mother, because of all the hormonal and physiological changes during the pregnancy, 
develops a bond and then says, “I want to keep the baby.”  I was concerned about that issue and the 
complications surrounding that.  The minister said that we would sort it out at the State Administrative Tribunal 
or it would be taken to court or it would be sorted in some other way.   

There needs to be more work on that issue in this bill because we are going to have an absolute bunfight 
otherwise.  There is the potential here for a major conflict, which members might say would not happen very 
often; in fact, the whole bill will probably apply to only five or six couples in Western Australia a year.  
Nevertheless, I think it is important to get the parentage order right and clear.  When we discussed this bill 
before, the argument from a number of us was that the parentage order needed more work.  Like a lot of stuff 
that comes to this place, it needed a little more work.  We get this stuff rushed onto us, when we really need to 
work a little harder on issues like this.  I have no problem with genuine couples.  I know that the minister is 
probably switched off and has stopped listening. 

Mr J.A. McGinty:  This is just another second reading speech; it has nothing to do with referring the bill to the 
committee.  That is why I am switched off. 

Dr G.G. JACOBS:  We discussed this some weeks ago; in fact, it was probably months back. 

Mr J.A. McGinty:  It does not justify the boring repetition of exactly what you said in your second reading 
contribution. 

Dr G.G. JACOBS:  There are many people in this place who have probably forgotten much of this.  I would 
suggest that from some of their speeches, they have forgotten the reason that I proposed this motion in the first 
place.  It was the result of a genuine concern.  I am a supporter of genuine childless couples in a surrogacy 
arrangement. 

Mr J.A. McGinty:  No you are not.  You have said you are voting against the bill. 
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Dr G.G. JACOBS:  I am.  Like the member for Kalgoorlie, I am concerned that work needs to be done on the 
issue because of the potential for problems in the administration and application of the parentage order.   

I will tell members about the second component that was of concern; that is, the many combinations and 
permutations in the surrogacy arrangement, including the final parents of the child brought up in a surrogacy 
arrangement having contributed no genetic material to the child.  I say again, there are only five or six genuine 
couples who can provide an egg and a sperm, but have no uterus - an incubator - to grow the embryo to a child.  
A donated egg and donated sperm can be put into an incubator, if members like, to bring about the birth of a 
child.  The parentage application issue and the issue involving the many permutations and combinations that can 
lead to all these complications, such as a baby brought up in a surrogacy arrangement for which the parents have 
contributed no genetic material, are the reasons that I believe there are issues that need to be worked through.  
This is not a political stunt; it is for those two reasons that I think there is significantly more work to be done.   

I thank the minister for arranging a further briefing with his advisers, which I attended, but having listened to 
that briefing, I still believe there are some inherent difficulties with these arrangements in this bill, and that is 
why I proposed the motion. 

Question put and a division taken with the following result - 
Ayes (8) 

Mr D.F. Barron-Sullivan Mr T.R. Buswell Dr G.G. Jacobs Dr S.C. Thomas 
Mr M.J. Birney Mr M.J. Cowper Mr R.F. Johnson Ms K. Hodson-Thomas (Teller) 

 

Noes (29) 

Dr E. Constable Mr F.M. Logan Mr P. Papalia Ms S.E. Walker 
Mr J.H.D. Day Mr J.A. McGinty Ms M.M. Quirk Mr P.B. Watson 
Dr J.M. Edwards Mr M. McGowan Ms J.A. Radisich Dr J.M. Woollard 
Mrs D.J. Guise Mr J.E. McGrath Mr E.S. Ripper Mr B.S. Wyatt 
Dr K.D. Hames Ms S.M. McHale Mr A.J. Simpson Mr S.R. Hill (Teller) 
Mr J.N. Hyde Mrs C.A. Martin Mr T.R. Sprigg  
Mr J.C. Kobelke Mr M.P. Murray Mr D.A. Templeman  
Mr R.C. Kucera Mr A.P. O’Gorman Mr T.K. Waldron  

Question thus negatived. 

Consideration in Detail 

Resumed from 10 May. 

Clause 1:  Short title - 
Debate was interrupted after the clause had been partly considered. 

Clause put and passed. 

Clause 2 put and passed. 

Clause 3:  Terms used in this Act - 
Dr E. CONSTABLE:  I seek some clarification on the definition of “surrogacy arrangement”.  I want to be clear 
that a surrogacy arrangement, as I read it, can be something that is determined between the arranging or intended 
parents and the surrogate as a personal and private arrangement, but obviously going through the correct 
processes that the bill is setting down, or it might be through a clinic situation.  For instance, surrogacy might be 
an option for a couple who have been unsuccessful clients of an IVF clinic at some stage.  Would it then be 
possible for that surrogacy arrangement to be facilitated through a clinic situation like that?  One reason I raise 
this is an experience I learnt about from the two clinics I visited in California that advertised for surrogates.  A 
lot of people probably think that is horrible, but each time they advertise they get about 400 applicants.  From 
that, through their screening processes, they come down to about six, through their experience and the 
thoroughness of their questioning of the intended surrogate and so on.  They get about six out of 400, so it is a 
very thorough and careful process to determine who they think will be successful and appropriate women to be 
surrogates.  It seems to me that it would perhaps be a very strong aspect of our surrogacy laws that IVF clinics - I 
use that as an example; there may be others - might be well placed to offer a service like that to clients who have 
been unsuccessful with IVF.  There is a clause, not too far ahead, under which people cannot be paid for making 
those arrangements, as I understand it, but it still might be part of an IVF service.  I await the minister’s 
comment on that. 
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Mr J.A. McGINTY:  The observation made is perfectly correct; that is, how the arranging parents and the 
surrogate come together is, for the purposes of this legislation, unimportant.  It could be a private arrangement.  
Since this bill has been in its gestation, I have met a number of people who would want to use the legislation.  
Two spring immediately to mind.  One couple were in the media.  The wife’s best friend was to become the 
surrogate.  Another one was a relative.  I have just been advised she was a sister-in-law.  That is where there is 
already an arrangement between the two women effectively, or the couple and the intended surrogate woman.  
Equally, I have met couples who said that they did not know anyone here who could help them.  They were 
looking at leaving Western Australia and travelling to the United States because of exactly the arrangement the 
member for Churchlands has spoken about, where they could use the services of a clinic to facilitate the 
introduction to someone who would be appropriate to bear their child for them.  The precise mechanism of 
bringing the people together to enter into the surrogacy agreement is unimportant for this legislation.  There are 
probably two important qualifications or points to make about this.  The first the member has already alluded to, 
and that is that this legislation bans commercial surrogacy.  Out-of-pocket expenses are fine, but a clinic cannot 
introduce someone for a fee.  That would be a commercial arrangement.  The second point is advertising.  There 
is a prohibition on advertising commercial surrogacy.  There is no prohibition contained in this legislation on a 
woman or a clinic advertising for people to come forward on an altruistic basis.  That is allowed.  It is 
inconsistent with the 1999 select committee report, in which the committee recommended a ban on all 
advertising for both commercial and altruistic surrogacy.  I cannot see a problem with a woman being 
interviewed in a newspaper, for example, or appearing on a television program to say that she would love 
someone to come forward to help her realise her dream.  I do not see a problem with that sort of advertising, or 
even putting an advertisement into a newspaper, saying that she would like to have a baby and if some woman 
would like to be her surrogate, would she please come forward.  The legislation allows for that but certainly not 
for commercial surrogacy arrangements.   

Dr E. CONSTABLE:  I would like to make a couple of comments, and I am not judging the situation.  One of 
the things that I learnt in my discussions, which were very detailed and free ranging at the two clinics I went to, 
was that neither of the clinics encourages nor gets involved in a relative or friend being a surrogate, because they 
have seen instances where it is very difficult and creates problems, often for the surrogate, and family pressures, 
if it is a family member, are brought to bear on that person.  They do not encourage that at all.   

Mr J.A. McGinty:  They do not encourage family? 

Dr E. CONSTABLE:  They do not encourage family at all.  They will not participate in a surrogate arrangement 
where it is a relative or a close friend.  That is just for information.  I am not making a judgement on whether it is 
good or bad, but after 20 years of experience those clinics have come to that conclusion.  The other matter that 
may be of interest to the minister is that I think 30 in every 100 are people from overseas, and every year nine 
are Australian.  That is quite a lot of Australians, more than I would have guessed - I am talking about only one 
clinic - who use the services of this clinic, which is the oldest and longest standing of the surrogacy clinics.  I 
find that quite a large number.  I think it is a matter of interest for people that Australians are seeking surrogacy 
arrangements.   
Clause put and passed. 
Clauses 4 and 5 put and passed. 
Clause 6:  Meaning of “surrogacy arrangement that is for reward” - 
Dr S.C. THOMAS:  The difficulty with this bill is that one could ask certain questions on many points.  One of 
the questions I intend to ask later has been referred to by the member for Churchlands; that is, the advertising 
component and what is or is not acceptable in advertising.  However, for the moment the member for Carine has 
a far more important point that she needs to make. 

Ms K. HODSON-THOMAS:  This relates to the meaning of “surrogacy arrangement that is for reward”.  I 
might take this opportunity to thank the Minister for Health for providing the surrogacy forum and providing us 
with an opportunity to look at the draft directions on surrogacy.  The reason I made those comments earlier is 
that I meant them in a well-intended way.  I think we could have progressed through this legislation far quicker 
had we at that forum been able to deal with the information that we had at hand and then come into this chamber 
with all that information fresh at hand.  Having said that, my question and the clarification I am seeking on 
clause 6 is this: the clause refers to reasonable expenses associated with the pregnancy or the birth and any 
assessment or expert advice in connection with the arrangement.  I want to understand what that reasonable 
expense is.  Obviously, it would be for medical advice and, I assume, also for legal advice and for counselling 
services.  I cannot begin to imagine or estimate what that cost could be.  However, having said that, it could be 
more than reasonable expenses.  I wonder whether during consideration in detail the minister might be able to 
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give us some indication of what the commissioning parents would be required to pay as reasonable expenses to 
the birthing mother. 
Mr J.A. McGINTY:  This is a very important issue.  It will depend very much upon what is agreed between the 
surrogate and the commissioning, or arranging, parents.  Reasonable expenses could include things such as 
medical costs, private health insurance and travel or childcare costs.  Perhaps one of the biggest expenses would 
be lost income. 

Ms K. Hodson-Thomas:  I may want to be a surrogate mother.  My salary is $120 000.  Would that be deemed 
to be a reasonable expense, and could I then seek $120 000 from the commissioning parents? 

Mr J.A. McGINTY:  Yes, that would be a reasonable expense, but the member would need to reach an 
agreement with the commissioning parents that that was the income that she would forgo as a result of not being 
in the workforce for that period.  We are seeking to differentiate between entering into a surrogacy arrangement 
for profit, and being reimbursed for reasonable expenses incurred.  That would be a reasonable expense, because 
the member would forgo her salary for that period.  When we talk about out-of-pocket expenses, we mean 
reimbursement for actual expenses incurred.  The commissioning parents would not be allowed to say to the 
surrogate, “We like you.  Thank you very much for doing this.  Here is an extra $10 000”.  Moving on from the 
loss of earnings, other reasonable expenses may be the cost of any treatment that is required - that is reasonably 
obvious; the purchase of pregnancy clothing; and the cost of taking out life insurance during the term of the 
pregnancy.  Reasonable costs may include anything that relates directly to the pregnancy, and may be either 
expenses incurred or benefits forgone as a result of the surrogacy arrangement.  To give the example of one 
young couple who intend to use the benefits of this legislation if it is passed by the Parliament, the 
commissioning mother is proposing to work in the business of the surrogate mother - which is, from memory, a 
bed and breakfast in Nannup - while she is pregnant.   

Ms K. Hodson-Thomas:  So there will be no loss of earnings. 

Mr J.A. McGINTY:  Exactly.  That is how we would hope, in an altruistic arrangement, that these sorts of 
things would be done.  The member for Churchlands might well have a view on commercial surrogacy as a 
result of her experience.   

Dr E. Constable:  I will be saying something about that. 

Mr J.A. McGINTY:  There may well be other categories of reasonable expenses, but those are the things that 
spring immediately to mind.  It is to cover the loss of existing benefits as a result of being pregnant, such as not 
being able to work, plus the actual costs related to the pregnancy.  That is as best I can answer the member’s 
question.   

Dr E. CONSTABLE:  When we stop to think about it, the minister has opened up a hornet’s nest with what he 
just said.  I want to get a few things straight about income forgone.  If the person who is chosen to be the 
surrogate is, for example, a schoolteacher, and if she will need to take 10 months off work for the pregnancy, 
will she need to be employed at the time, or may she just have worked as a teacher a couple of years ago? 

Mr J.A. McGinty:  The person will need to be employed as a teacher at the time.  It is reimbursement for the 
income the person has lost as a result of not being able to do her normal job because she is pregnant.   

Dr E. CONSTABLE:  I thought that is what the minister would say.  That schoolteacher might have been 
earning $50 000 a year, plus the nine per cent employer superannuation contribution.  That sounds to me as 
though the person is being paid to be a surrogate.  I think I am happy with what is in the bill, although I am a bit 
worried about what the minister has just said.  In the United States, which has a system of paid surrogacy, the 
going rate is $32 000 a pregnancy.  When I questioned the reasoning behind that, I was told that surrogates are 
generally women who love being pregnant.  The surrogate must have had at least one baby herself before she can 
become a surrogate.  These women become a surrogate for altruistic reasons.  They want to help a couple to have 
a baby.  That is their motivation.  One part of the explanation for the payment was that this is not just about the 
surrogate who is having the baby.  It is about the whole family.  The husband has to agree.  Other children may 
be involved.  The pregnancy takes a long time, and there is some physical risk to the mother.  Therefore, they 
have determined this amount of $32 000.  That money is put into a trust account with a lawyer and is paid to the 
mother on a monthly basis.  That is how it is done.  From the way the minister has just described it, a 
schoolteacher might stop work for the entire pregnancy. 

Mr J.A. McGinty:  That would be most unlikely.  However, if that is the case, and the person has lost that 
income, and if that is what has been agreed between the commissioning parents, the legislation does not interfere 
with that and say that is unreasonable. 
Dr E. CONSTABLE:  No, but in my view it comes very close to paying someone to have a baby.   
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Mr J.A. McGinty:  I think the far more likely example would be a person who has one month off work 
immediately prior to the birth, and one or two weeks off after the birth.   

Dr E. CONSTABLE:  What if the surrogate is advised for medical reasons to stop work earlier? 

Mr J.A. McGinty:  If that is the case, the surrogate should have her salary made up during that time.  However, 
it would need to be part of the agreement between the two groups of people involved. 

Dr E. CONSTABLE:  Indeed.  I understand that.  That is also the reasoning behind the payment in the United 
States.  They consider that amount of $32 000 to be fairly modest payment for the nine months that it takes to 
have a baby, and for taking the risks and for the family’s involvement.  It is interesting that they said that most of 
the surrogates use that money to pay off their mortgage.  They do not just fritter the money away.  They use it 
not for some frivolous purpose just for themselves, but for a purpose that will help the entire family.  It is 
important to understand the reasoning behind that payment.  However, I do not particularly subscribe to it, so I 
certainly would not be pushing that view. 

Mr J.A. McGinty:  To take the example of the schoolteacher, if the surrogate was earning $60 000 a year, and if 
she was off work for two months - which is probably not an unreasonable estimate - $10 000 would be our 
equivalent payment for loss of salary.  Other expenses might be reimbursed on top of that.  However, we are still 
significantly short of the average American figure of $32 000. 

Dr E. CONSTABLE:  Indeed.  I am not arguing for that.  I am saying that the reasoning behind that payment is 
that it is seen as a modest financial reward to make up for the inconvenience to the family.   

Ms K. Hodson-Thomas:  I think the member for Churchlands would like to give some further examples. 

Dr E. CONSTABLE:  I thank the member for Carine.  The payment is not only to give some reward to the 
surrogate; it is also to recognise that there is some physical risk to the mother, and that the whole family has been 
involved and perhaps inconvenienced.  It is not a huge payment.  If it is divided by 10 months, it is about $3 000 
a month.  Compared with an average annual salary, it is not a huge amount of money.  I wanted to put that on the 
record.  It is not an evil buying-babies sort of thing.  It is considered to be a reasonable, but modest, financial 
reward in that society.  It is controlled by the clinics.  The clinics set the amount of money that can be paid to the 
surrogate.  It is part of the contract that is signed, and the parties cannot go outside that contract. 

Mr R.F. JOHNSON:  I suppose some of my questions relate to clause 7, but they are also relative to clause 6.  
The biological parents may not be wealthy and may be low on funds, but they have every right to enter into an 
agreement with a surrogate mother to carry their child.  As the minister stated, there will be an agreement and all 
reasonable costs involved will be paid by the biological parents to the surrogate mother, including any lost 
salary.  If somebody is on $80 000 a year, they will not receive that amount of money.  They will certainly not be 
pregnant for 12 months and I presume they will work for possibly five or six months during the pregnancy.   

The biological parents might have passed over what is to them a lot of money.  It is not unreasonable to say that 
it would be in the order of $10 000.  It would not be seen as payment for carrying that child but for all reasonable 
expenses incurred by the surrogate mother, including loss of earnings.  A birthing mother cannot work the full 
nine months of the pregnancy.  She could have problems during the pregnancy and might not be able to work for 
six months out of the nine months.  A rough estimate of the cost to the surrogate mother would be anything 
between $3 000 and $10 000.  That is a helluva cost to the biological parents.   

Following the birth, the surrogate mother can say to the biological parents, “Sorry, I have become attached to 
this baby and you cannot have it.”  We discussed that issue in the second reading debate.  Can the birthing 
mother do that?   

Mr J.A. McGinty:  There is an amendment on the notice paper that ameliorates that to some degree.   

Mr R.F. JOHNSON:  That might be fine but the minister said “to some degree”.  It does not completely negate 
that the birthing mother can refuse to hand over the baby at the time of birth or shortly after if she claims she has 
an attachment to the child.   

Dr E. Constable:  Is this clause 6 or 7?   

Mr R.F. JOHNSON:  It is clause 6, but it has a bearing on clause 7 and I am talking about finances.  I am 
referring to the situation in which a surrogate mother has grown attached to the baby and on the birth decides it 
would be too traumatic to hand the child over.  I am referring to a situation where the biological parents have 
paid the expenses, and $10 000 would not be unreasonable in today’s market.  The biological parents would not 
want the money back; they would want the child.  However, if the birthing mother keeps the child, is there any 
way the biological parents can claim the reasonable expenses that they paid - in other words, they have not paid 
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out $10 000 to somebody to carry their biological child and at the end of the day not get that child because the 
surrogate mother wants to keep it? 

Mr J.A. McGINTY:  Arising out of the debate members on both sides were of the view that the birthing mother 
should have a complete right of veto whereby she could say, “Sorry, I will not hand the baby over.  I have 
become too attached,” and that is the end of the story.  The original draft of the bill was too harsh.  As I read the 
debate, two issues arose.  Firstly, the contract should not be enforceable.  Therefore, if the money has been paid 
out, it is not recoverable because a surrogacy contract is not enforceable.  The birthing mother cannot be taken to 
court for a breach of contract.  If it were enforceable, it would raise all sorts of issues such as a warranty that the 
child would be fit and healthy.  What happens if the child is born with a deformity?  Is that something that is 
contractually enforceable?  Clearly, it should not be as a matter of public policy.  The contractual aspects are not 
enforceable   
Dr E. Constable:  Why have a contract? 

Mr J.A. McGINTY:  That is what we have said:  It is not enforceable.  An agreement is in place, but it is not 
regarded as an enforceable contract for the purposes of this legislation.   

Dr S.C. Thomas:  That is in clause 7.   

Mr J.A. McGINTY:  Yes.  I touch on this for the benefit of the member for Hillarys. 

Mr R.F. Johnson:  This is the important part.  It involves the handing over of cash and somebody backing out of 
the contract, arrangement or agreement.   

The ACTING SPEAKER (Mrs J. Hughes):  Before we continue this debate, it appears that members are 
debating clause 7.   

Mr R.F. Johnson:  Clause 6 deals with reasonable expenses, and that is what we are talking about.   

The ACTING SPEAKER:  We are talking about the enforceability of a contract.  Members, can we deal with 
clause 6 and then we can continue on to clause 7? 

Mr J.A. McGINTY:  That is a fair call.  I will save my comments to clause 7.  

The ACTING SPEAKER:  Do any members wish to speak to clause 6?   

Dr S.C. THOMAS:  Clause 6 states - 

This Part refers to a surrogacy arrangement as being for reward if the arrangement provides for any 
person to receive any payment or valuable consideration other than for reasonable expenses . . .  

What will be the impact of that?  The member for Churchlands has been to California and dealt with surrogacy 
agencies.  No doubt she is aware that there are commercial surrogacy models in some American states. 

Dr E. Constable interjected. 

Dr S.C. THOMAS:  Not in California. 

Dr E. Constable:  They are. 

Dr S.C. THOMAS:  Okay, I do not have a list of those states.  If similar agencies develop in Western Australia, 
will they be forced to act on a completely altruistic basis?  What charges will be acceptable?  They might claim 
administrative charges in this process.   

Dr E. Constable:  They cannot charge.   

Dr S.C. THOMAS:  That is my question.  Basically, that bans the development of any form of adoption agency 
or clinic.  From the way I read the bill, it excludes the formation of adoption agencies or clinics.  Is that a 
reasonable assumption?   

Mr J.A. McGinty:  Yes, subject to subparagraph (b).  A clinic could charge for a psychological assessment of 
the suitability of a prospective surrogate mother.  That is an actual expense.  It cannot charge, generally, for 
organising a mother.   

Dr S.C. THOMAS:  The issue is then about the definition of that expert advice.  I refer to the counselling 
industry.  Almost anybody can become a counsellor.  A counsellor could charge a significant fee for counselling 
because counsellors are not required to have the same form of registration as a psychiatrist or psychologist.  Is 
there a provision in the regulations that will exclude building that up under other means?   

Mr J.A. McGinty:  It is actually in the legislation.  Counselling would be permitted as an expense associated 
with the pregnancy or the surrogacy arrangement, provided that it was reasonable.  That of course allows a fair 
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bit of scope for debate.  I will give an example.  I have frequently determined what is a reasonable legal bill for 
reimbursement purposes.  Standards can be applied to determining what is reasonable in the circumstances. 

Dr S.C. THOMAS:  As much as I like to bag lawyers, which is a habit I have -  

Ms S.E. Walker:  To be honest, I went down to the barristers’ chambers today and it was nice to have a decent 
conversation for a change! 

Mr J.A. McGinty:  You should talk to the people on the Labor side of politics. 

Dr S.C. THOMAS:  The legal profession generally has more strict rules and guidelines governing their actions 
than does the counselling industry.  Yes, those guidelines can be set in legislation.  However, the legal profession 
is much more constricted than the counselling profession.  My concern remains that we might end up with a de 
facto fee.  People pay an inordinate amount of money for counselling at times.  They are quite significant fees 
and can add up over a six or 12-month period to be a considerable amount of money, which may become a de 
facto industry payment if we are not careful.  That does not mean that I will oppose the bill.  I just raise it as a 
serious concern about that sort of activity slipping in the back door, and I would like the minister to take that on 
board. 

Dr E. CONSTABLE:  I think this is an area that we need to tease out and understand.  Will the reasonable 
expenses need to be sorted out at the beginning of this arrangement, even before the pregnancy, or will they be a 
bit of a moveable feast that will be determined as we go along?  If that is the case, I would be really worried 
about it.  The general categories of financial support will need to be determined ahead of time.  There are 
obvious expenses such as medical expenses, maternity clothing expenses and so on.  Lots of examples spring to 
mind, but one example is that the surrogate could say that she would like a live-in housekeeper and babysitter for 
the kids for the week before and the week or two after she gives birth.  I can see people adding expenses as they 
go along.  The good thing about the system in America is that a sum of money is determined ahead of time.  
There is a clear list of expenses, and they are determined ahead of time.  People cannot then say that they want 
this or that, because the expenses are determined at the beginning of the arrangement.  I would like our system to 
be one in which the expenses are determined before the pregnancy so that it is absolutely clear to everyone.  That 
would be fair, particularly to the arranged parents.  All sorts of expenses that the parents did not expect could 
bob up during the nine months and it could be a huge financial drain on them. 

Mr J.A. McGINTY:  Accompanying this legislation would be directions on surrogacy.  They would essentially 
be regulations that would be made under the Human Reproductive Technology Act.  They will lay down that an 
agreement needs to be made in advance so that a person cannot come back later and say that she wants a 
housekeeper for the last week.  There may be some possibility that an agreement could be entered into between 
the couples that such an expense was reasonable.  It is not a commercial arrangement and that could be agreed as 
things go on.  However, basically, what is agreed in advance would be what would apply, albeit it is not 
enforceable. 

Ms S.E. WALKER:  The minister may not have addressed this issue.  Why is it that they cannot be paid?  What 
is the minister’s philosophy behind that?  How many per year is he expecting?  As the minister does not have a 
problem with creating embryos - I am not trying to be smart here - if people want a child and they want another 
woman to have that child, what problem does he have if they want to enter into a contract?  I am not quite sure 
how to change the bill.  I have quite a lot of difficulty with the fact that the minister is not rendering the situation 
certain.  What is the philosophy?  Why can that not happen, as it does in the United States? 

Mr J.A. McGINTY:  We had a debate a few minutes ago about the matter being referred to a committee.  In 
1999 a select committee of this house dealt with exactly this issue.  It recommended against commercial 
surrogacy arrangements. 

Ms S.E. Walker:  What is the philosophy? 

Mr J.A. McGINTY:  We wanted to encourage altruistic arrangements.  I will do my best to fill members in.  
Perhaps the member for Carine or the member for Kenwick, who were on that select committee, could -  

Ms S.E. Walker:  I remember what you said now.  You didn’t give us the full details of that report. 

Ms K. Hodson-Thomas:  It is chapter 18. 

Ms S.E. Walker:  And then you went off and changed the bill. 

Mr J.A. McGINTY:  I am not sure about that. 

Ms S.E. Walker:  You are using that committee to support this bill.  You can make your own decisions; you 
make them all the time. 
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Mr J.A. McGINTY:  Organ donation is another example.  Under the laws of this state, we do not allow people 
to pay for organs.  It must be an altruistic and voluntary donation.  In this case, we run the risk of a baby 
becoming an economic commodity.  People will have different views on this issue, but, as a matter of public 
policy, we thought it should be something that people do voluntarily.  The member for Kenwick and the member 
for Carine were on the select committee that did a detailed investigation of this issue.  It is a matter of 
consistency around Australia that commercial surrogacy be universally banned in every jurisdiction in Australia.  
It is allowed in certain jurisdictions in the United States, and I think the member for Churchlands has indicated 
that it seems to work well. 
Ms K. Hodson-Thomas:  And it should not be limited to just the wealthy.  That was part of our concern.  It 
should not be limited to people who can afford to pay women a lot of money. 
Mr J.A. McGINTY:  That is a very valid consideration. 
Ms S.E. Walker:  Not necessarily. 
Mr J.A. McGINTY:  People can argue about that, but that is the policy that underpins the legislation. 
Dr E. CONSTABLE:  The minister has tagged onto almost everything he has said the words “but it is not 
enforceable”.  I have a lot of trouble with that, and I think that is the issue that the member for Nedlands was 
talking about.  I want the minister to explain why he keeps saying the words “but it is not enforceable”.  He is 
creating a lot of uncertainty for the commissioning parents.  These people have gone through years and years of 
heartache and disappointment trying to make a baby, trying IVF and maybe trying adoption and now this is their 
last chance to have a baby, but the minister keeps saying that they can enter into an agreement but it is not 
enforceable.  When we look at the next clause, we see that it is not enforceable.  This is the area that we 
discussed earlier when the minister said that he would look into that point.  I will have a lot to say when we 
discuss clause 7.  However, it is terrible to create uncertainty for people who have been through years of 
disappointment and heartache. 

Mr J.A. McGinty:  As you have said, we will come to that in clause 7. 

Dr E. CONSTABLE:  Yes, but the minister was just talking about the financial arrangements and said, “But it 
is not enforceable.”  What will that mean for these people?  We really need to be clear about what we are getting 
at.  People need to understand what it means if it is not going to be enforceable.  What happens if the surrogate 
says that she will keep the baby if the couple do not do such and such?  She just might do that.  All sorts of 
possibilities are arising in my mind that are very worrying. 

Dr J.M. WOOLLARD:  I am sorry that I came into the debate a bit late on this clause, but I have listened to 
what some members have said.  I appreciate that the minister believes that a contract in this area would not be 
enforceable.  However, has the member for Churchlands not just stated that surrogacy occurs in the United States 
with contracts? 

Dr E. Constable:  It is a totally different system.  I made the point that I am not pushing for what the Americans 
do.  I was just saying that it is an interesting contrast that that is how it works with a contract system.  There is no 
law in California, for instance, and so people enter into contracts.  It is quite a different set of circumstances.  I 
am not pushing for that.  I am just talking about it as an interesting contrast. 

Mr J.A. McGinty:  The question of enforceability is dealt with in the next clause.  I thought that we were just 
about to conclude clause 6 and then go on to debate the clause on enforceability.  It was my intention to adjourn 
the debate and then deal with the issue of enforceability afresh. 

Dr J.M. WOOLLARD:  In that case, I will leave it until tomorrow. 

Clause put and passed. 
Debate adjourned, on motion by Mr J.A. McGinty (Minister for Health). 
 


